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FAITH-BASED SOLUTIONS: WHAT ARE THE 

LEGAL ISSUES? 



WEDNESDAY, JUNE 6, 2001 

United States Senate, 
Committee on the Judiciary, 

Washington, DC. 

The Committee met, pursuant to notice, at 10:02 a.m., in room 
SD-226, Dirksen Senate Office Building, Hon. Patrick J. Leahy, 
Chairman of the Committee, presiding. 

Present: Senators Leahy, Biden, Schumer, Durbin, Hatch, Spec- 
ter, Sessions, and Brownback. 

OPENING STATEMENT OF HON. PATRICK J. LEAHY, A U.S. 

SENATOR FROM THE STATE OF VERMONT 

Chairman Leahy. The Committee will be in order. 

I wanted to follow a tradition that I have followed now for 20- 
some-odd years. I have chaired probably half a dozen different 
Committees at different times. I have been twice in the minority, 
three times in the majority, which gives you some indication of how 
the Senate changes all the time. What I have always done is start- 
ed a new Committee with a gavel that my son made for me in high 
school. I know I embarrass him every time I mention that, but this 
is the gavel I have always used and so that is where we will start. 

I would say to my friend, Senator Hatch, we are starting with 
this hearing out of courtesy both to him and to President Bush, 
even though we have not yet reorganized the Senate. 

Senator Hatch and I have joined with Senators Biden, DeWine, 
Thurmond and Feinstein to introduce S. 304, the Drug Abuse Edu- 
cation, Prevention, and Treatment Act. It takes a very comprehen- 
sive approach to the drug problems that most affect our commu- 
nities. It is designed to reduce illegal drug use and to provide ap- 
propriate drug education, prevention, and treatment programs. 

Senator Hatch wanted the charitable choice language to be in- 
cluded in the bill and he had been planning this hearing earlier 
this year. He had had to postpone earlier to accommodate my 
schedule. I am proceeding with it this morning to accommodate 
him. He had done the planning as chairman, and he did it in fur- 
therance of our common interest in passing this anti-drug legisla- 
tion. As it was on the schedule, I wanted, as I said, to accommo- 
date him and go forward. 

Now, I also wanted to demonstrate at the outset my intention to 
find ways to work constructively with the Bush administration. 
When I chaired this Committee in the early days of this Congress, 
we proceeded with expeditious hearings on the President’s nomina- 
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tion of John Ashcroft to be Attorney General. Because we did that, 
we were able to move on the floor of the Senate Senator Ashcroft’s 
nomination within 48 hours of the time his papers actually came 
up here from the White House. So within 48 hours of the time his 
nomination hit the Senate, with the unanimous approval to move 
forward of both Democrats and Republicans, we did that. 

President Bush has a faith-based initiative. I believe this is prob- 
ably going to be the first Senate hearing on the President’s admin- 
istration priority. I have made clear some of my concerns and res- 
ervations about this proposal, but we are trying to find some com- 
mon ground here and that is why we are going forward. 

The Hatch-Leahy anti-drug abuse legislation is an important ef- 
fort. I think we can make progress in the fight against drugs by 
using it. In fact, I have every intention of moving forward on judi- 
cial nominations within a couple of weeks of the time the Senate 
has been reorganized. 

Long before Congress passed the first charitable choice provision 
in 1996, the Federal Government and the States had established 
strong cooperative relationships with a broad range of faith-based 
charities. Indeed, many faith-based charities receive millions, or 
even billions of dollars a year in Government funds today without 
any new initiative. 

We owe a debt of gratitude to groups like Catholic Charities and 
the United Jewish Communities, among others, that offer critically 
needed social services through publicly funded and professionally 
managed programs. Given the success of these programs, I have to 
ask why we need extensive expansion of Government involvement 
in faith-based charities. I want to know just what is the problem 
we are trying to fix, and I hope our witnesses will tell us that. 

We could also use the hearing to address some of the serious 
legal and policy concerns that have been raised about proposed ex- 
pansions of charitable choice by religious leaders, civil rights lead- 
ers, and ordinary Americans across the country. 

I have more in my written statement, but among those concerns 
is the impact of charitable choice on religion. There is an old saying 
about a certain road that is paved with good intentions and where 
it leads to. Charitable choice may be well-intentioned, but I do have 
grave concerns about where it may lead us. 

I will include in the record a letter signed by almost 1,000 reli- 
gious leaders from across the theological spectrum who say that 
charitable choice poses a danger to religion because the flow of 
Government dollars and the accountability for how those funds are 
used will inevitably undermine the independence and integrity of 
houses of worship. 

When so many of our religious leaders reject a proposal that is 
purportedly designed to help religious organizations, I think we in 
Congress should at least listen. No matter how we feel about this 
proposal, we do know, and I think we all agree — whether we are 
supporters or opponents of this, we all know that we do not want 
Government meddling with our religion, whatever religion we have. 

According to a recent report by the Pew Forum, most Americans, 
68 percent, worry that faith-based initiatives will lead to inappro- 
priate Government interference with religious organizations. I 
worry that an expansion of charitable choice could harm religion in 
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other ways, and we should consider how Government funding of re- 
ligious charities will affect the spirit of giving that we now see in 
this country. 

Some ministers predict that an infusion of Government funding 
will result in a decrease of volunteerism within their congregations. 
The congregation would think that they don’t need to give money. 
Charitable organizations have already suffered one financial blow 
this year in the form of estate tax repeal. According to the Treas- 
ury Department, this legislation will reduce charitable giving by as 
much as $6 billion a year, and that is lot less money for some of 
the social programs that faith-based organizations now conduct. 

There are also questions about how current charitable choice pro- 
posals will affect State licensing and certification requirements. In 
1997, then Governor Bush sponsored laws in Texas that exempted 
faith-based drug treatment and child care centers from State 
health and safety regulations, and now we are seeing the results 
of that. 

At one center for troubled youth, a girl was bound with rope and 
duct tape. At another, police arrested the supervisor for unlawful 
restraint after he allegedly roped two children together and made 
them dig in a sewage pit. There was no supervision because there 
was an exemption for faith-based organizations. 

Many social service providers require specialized training to ad- 
dress the medical needs of their patients; in drug treatment, for ex- 
ample, the programs established in S. 304. Drug addiction is a 
medical disease that has established medical treatments. Spiritual 
instruction may be fine, but it alone cannot adequately address the 
medical needs of the addicted person. We must make sure that if 
a faith-based organization receives Federal funds they are held to 
the same standards of licensing and expertise and all that their 
secular counterparts would. 

Then, of course, there is the constitutional question. Does the Es- 
tablishment Clause permit public money to flow directly to church- 
es, synagogues, mosques, and other houses of worship? In the past, 
the Supreme Court has considered direct financial aid of the sort 
contemplated by charitable choice to be unconstitutional. 

In Texas, an employment program financed under charitable 
choice is now accused of proselytizing. The program bought Bibles 
for students, required them to study Scripture, and taught them “to 
find employment through a relationship with Jesus Christ.” Prob- 
ably a noble gesture, but many of the students claimed that they 
had been pressured to change their beliefs. 

The Reverend John Castellani, the executive director of Teen 
Challenge, testified before a House Subcommittee last month on 
charitable choice. Teen Challenge offers a year-long residential 
drug treatment program which challenges the residents to embrace 
the Christian faith. 

During his testimony, Castellani was asked if this would pre- 
clude participants from other faiths. He responded that it accepts 
anyone, including Jews, some of whom he said may have returned 
to Judaism, but some of whom become “completed Jews,” meaning 
they have converted to Christianity. 

Many people took a great deal of concern from that statement. 
Some might suggest that it is a terribly arrogant statement, basi- 
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cally saying that if you are a Jew and you do not convert to Christi- 
anity, then you are an incomplete Jew. I think that that may be 
a new tenet in one of the world’s oldest religions. This sort of re- 
sponse has fueled concern that charitable choice will result in gov- 
ernment-funded proselytizing. So these are things we have to look 
at. 

I will submit for the record the written testimony of Dr. Derek 
Davis, of Baylor University, who is a leading expert on the religion 
clauses. 

We have to ask does this ease back from our Nation’s commit- 
ment to equal protection under the law. The charitable choice pro- 
visions now before Congress would give government-funded reli- 
gious organizations an unprecedented exemption from the Federal 
civil rights laws. 

Unlike other recipients of taxpayer dollars, faith-based social 
service providers would be entitled to discriminate on the basis of 
religious when hiring and firing staff. What does that mean? 

The New York Times ran a story in April about a woman named 
Alicia Pedreira. She worked as a therapist at the Kentucky Baptist 
Home for Children. She was fired because the religious organiza- 
tion said that her beliefs did not reflect their core values. Is this 
discrimination on the basis of religion, or is religion being used as 
a pretext to discriminate against homosexuals? 

By allowing discrimination on the basis of religion, we may open 
the door to other forms of discrimination, including race. As the 
New York Times noted, “In theory, an organization like Bob Jones 
University could receive public funds to hire employees while for- 
bidding them to engage in interracial dating.” 

Religion plays a role in our society, and it can do that without 
undermining our anti-discrimination laws. I hold my religion deep- 
ly; I practice it faithfully, but I also keep it separate from my du- 
ties as a U.S. Senator and as one who must show equal deference 
to all people of this country. 

Last year, we worked together on a bipartisan basis and we 
crafted a bill that protected religious liberty without sacrificing 
civil rights and we passed it, and I hope we can do that again. We 
need to work closely together. 

I think this is an important issue, and I don’t pretend to have 
all the answers, but I do think it is important enough that when 
Senator Hatch had asked to have this hearing, even though today 
was the first day of a different Senate, I felt both out of respect 
for his concern and my respect for him personally that we would 
go forward with this hearing. 

[The prepared statement of Senator Leahy follows:] 

Statement of Hon. Patrick J. Leahy, a U.S. Senator from the State of 

Vermont 

We are proceeding with this hearing today out of courtesy to Senator Hatch and 
President Bush. 

Senator Hatch and I have joined with Senators Biden, DeWine, Thurmond and 
Feinstein to introduce S.304, the Drug Abuse Education, Prevention, and Treatment 
Act of 2001, which takes a comprehensive approach to the drug problems that most 
affect our communities, with provisions designed to reduce illegal drug use and to 
provide appropriate drug education, prevention, and treatment programs. 

Senator Hatch insisted that charitable choice language be included in the bill. 
Senator Hatch had been planning this hearing earlier this year and had to postpone 
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it to accommodate my schedule. I am proceeding with it this morning to accommo- 
date him, the planning he did when he thought that he would be chairing the hear- 
ing, and in furtherance of our common interest in passing our anti-drug legislation. 

With all the recriminations that have been flying around over the last several 
days in connection with the shift in control in the Senate, I also wanted to dem- 
onstrate at the outset my intention to find ways to work constructively with the 
Bush Administration. 

When I chaired this Committee in the early days of this Congress we proceeded 
with expeditious hearings on the President’s nomination of John Ashcroft to be At- 
torney General. Having done so, we were in position to have this Committee and 
the Senate proceed promptly and without delay to consider and vote on the con- 
firmation of the Attorney General as soon as the nomination was received. 

~ President Bush has his Faith-Based Initiative and, I believe, this will be the first 
Senate hearing on that Bush Administration priority. I have tried to make clear and 
will again today my concerns and reservations about this proposal. But we are pro- 
ceeding out of a willingness to discuss this matter, to consider it, and to try to find 
common ground with Senate Republicans and the Bush Administration. The Hatch- 
Leahy anti-drug abuse legislation is an important effort, and with it we can make 
new progress in the nation’s fight against drug abuse. 

If my willingness to proceed with this previously scheduled hearing is used 
against us or against the efforts of the Majority Leader to reorganize the Senate 
and its committees without complication and delay, I will have learned that no good 
deed will go unpunished by the Republican opposition, and I will not make that mis- 
take again. 

Consistent with the steps toward cooperation and progress that Majority Leader 
Daschle is leading and in contrast to the posture struck by Senator Lott’s recent 
memorandum urging his side to wage war, fight and battle the Senate Democratic 
majority, we are marking the Senate’s transition today on this committee with a 
hearing that takes full account of the interests of Republicans and the Republican 
administration. 

Now to the matter at hand: Long before Congress passed the first charitable 
choice provision in 1996, the Federal Government and the States had established 
strong cooperative relationships with a broad range of faith-based charities. Indeed, 
many faith-based charities receive millions or even billions of dollars a year in gov- 
ernment funds. We owe a debt of gratitude to groups like Catholic Charities and 
the United Jewish Communities, among others, that offer critically needed social 
services through publicly-funded and professionally managed programs. Given the 
success of these programs, we ask why we need extensive expansion of government 
involvement in faith-based charities. What exactly is the problem that we are trying 
to fix? I hope that our witnesses will speak to this basic question. 

We should also use this hearing to address some of tne serious legal and policy 
concerns that have been raised about proposed expansions of charitable choice by 
religious leaders, civil rights leaders, and ordinary Americans across the country. I 
discuss a number of concerns in my written statement, which I will make available 
and incorporate in the record. 

Among those concerns are the impact of charitable choice on religion. There is an 
old saying about a certain road that is paved with good intentions. Charitable choice 
may be well intentioned, but I have grave concerns about where it may lead us. I 
will also include in the record a letter signed by 969 religious leaders from across 
the theological spectrum. These religious leaders say that charitable choice poses a 
danger to religion because “[t]he flow of government dollars and the accountability 
for how those funds are used will inevitably undermine the independence and integ- 
rity of houses of worship.” When so many of our religious leaders reject a proposal 
that is purportedly designed to help religious organizations, we in Congress should 
proceed with great care. 

Americans do not want the government meddling with their religion. According 
to a recent report by the Pew Forum, most Americans - 68 percent - worry that 
faith-based initiatives will lead to inappropriate government interference with reli- 
gious organizations. 

Expansion of charitable choice could harm religion in other ways. We should con- 
sider how government funding of religious charities will affect the spirit of giving 
that religious charities currently inspire. Some ministers predict that an infusion of 
government funding will result in a decrease of volunteerism within their congrega- 
tions, because church-goers will get the impression that their small contributions of 
time and money are no longer needed. This would work against the stated goals of 
charitable choice. 

Charitable organizations have already suffered one financial blow this year, in the 
form of the estate tax repeal. According to the Treasury Department, this aspect of 
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the President’s $1.35 trillion tax legislation will reduce charitable giving by as much 
as $6 billion a year. That means less money will be available for the sorts of social 
programs that the faith-based organizations currently operate. 

There are also many questions about how current charitable choice proposals will 
affect State licensing and certification requirements. In 1997, then-Govemor Bush 
sponsored laws in Texas that exempted faith-based drug treatment and child care 
centers from State health and safety regulations. We are starting to see the results 
of the Texas experiment. At one center for troubled youth, a girl was bound with 
rope and duct tape. At another, police arrested the supervisor for unlawful restraint 
after he allegedly roped two children together and made them dig in a sewage pit. 
These cases sire very troubling. 

Many social service providers require specialized training to address the medical 
needs of their patients. Take for example the drug treatment programs established 
by 5.304. Drug addiction is a medical disease, with established medical treatments. 
Spiritual instruction alone cannot adequately address the medical needs of the ad- 
dicted person. We need to ensure that faith-based organizations that receive federal 
drug treatment funds are held to the same professional standards as their secular 
counterparts. 

Then there are the constitutional questions. Does the Establishment Clause per- 
mit public money to flow directly to churches, synagogues, mosques, and other 
houses of worship? In the past, the Supreme Court has considered direct financial 
aid of the sort contemplated by charitable choice to be unconstitutional, because the 
government monitoring needed to prevent the use of public funds for proselytization 
creates excessive entanglement between government and religion. 

In Texas, an employment program financed under charitable choice has been ac- 
cused of proselytizing. The program bought Bibles for students, required them to 
study Scripture, and taught them “to find employment through a relationship with 
Jesus Christ.” Many of the students claimed that they had been pressured by the 
program to join a church or change their beliefs. 

The Reverend John Castellani, executive director of Teen Challenge, testified be- 
fore a House subcommittee last month on charitable choice. Teen Challenge offers 
a year-long residential drug treatment program which, according to its web site, 
“challenge^] the residents to embrace the Christian faith.” During his testimony, 
Castellani was asked if his program would accept participants from other faiths. He 
responded that it accepts anyone, including Jews, some of whom return to Judaism, 
and some of whom become “completed Jews,” meaning they have converted to Chris- 
tianity. This sort of response has fueled concern that charitable choice will result 
in government-funded proselytizing. The constitutional issues posed by charitable 
choice are substantial, with substantial consequences for the relationship between 
church and state in America. I will submit for the record the written testimony of 
Dr. Derek Davis of Baylor University, a leading expert on the religion clauses, who 
examines these issues at greater length. 

As we will explore today, charitable choice proposals also raise serious questions 
about our nation’s commitment to equal protection under the law. The charitable 
choice provisions now before Congress would give government-funded religious orga- 
nizations an unprecedented exemption from the federal civil rights laws. Unlike 
other recipients of taxpayer dollars, faithbased social service providers would be en- 
titled to discriminate on the basis of religion when hiring and firin g staff. 

What does it mean to discriminate “on the basis of religion”? The New York Times 
ran a story in April about a woman named Alicia Pedreira. She worked as a thera- 
pist at the Kentucky Baptist Homes for Children, which receives State funds. She 
was fired because the religious organization said that employing a gay person was 
contrary to the organization’s “core values.” Is this discrimination on the basis of 
religion, or is religion being used as a pretext to discriminate against homosexuals? 
By allowing discrimination on the basis of religion, we may open the door to other 
forms of discrimination, including race. As the Times noted, “In theory, an organiza- 
tion like Bob Jones University could receive public funds to hire employees while 
forbidding them to engage in interracial dating.” 

Religion can certainly play a role in our society without undermining our anti- 
discrimination laws. We learned that last year, when we considered legislation to 
ensure the highest level of legal protection for the free exercise of religion. Members 
of this Committee, working together on a bipartisan basis, were able to craft a bill 
that protected religious liberty Without sacrificing civil rights. I supported that legis- 
lation, and it passed Congress with the blessing of religious leaders and civil rights 
leaders alike. That experience should serve as a guide as we consider charitable 
choice. 

I hope that in today’s hearing, we can start to identify the problems that the 
faith-based initiative is trying to solve. If problems do exist, we should work to ad- 





dress them without running roughshod over the Constitution or our commitment to 
civil rights. 

Most importantly, I hope this hearing allows us to move forward on 5.304 and 
pass this important drug treatment legislation through this Committee and through 
the Senate. This bill can do a world of good, and we should act on it promptly. 

Chairman Leahy. Senator Hatch? 

STATEMENT OF HON. ORRIN G. HATCH, A U.S. SENATOR FROM 

THE STATE OF UTAH 

Senator Hatch. Well, thank you, Mr. Chairman. I want to thank 
you, and congratulations on becoming Chairman of this very impor- 
tant Committee. I look forward to working with you. I enjoy our re- 
lationship and we are good friends, and hopefully we can accom- 
plish a lot together. 

Senator Biden. If the Senator would yield for a second? 

Senator Hatch. I would be happy to do so. 

Senator Biden. It is obvious that we understand it is better to 
be lucky than good. 

Chairman Leahy. No. It is better to be a Vermonter than to be 
good. 

[Laughter.] 

Chairman Leahy. Vermont is a very special place. You may have 
read a lot about it. 

I am sorry. Go ahead, Orrin. I will stop if you stop. 

Senator Hatch. I have to admit it is a very special place. 

Senator Brownback. I will agree with that. 

Chairman Leahy. Joseph Smith was bom there, don’t forget, 
don’t forget. I was in the town of his birth on the day of his birth- 
day about a week or so ago, Senator Hatch. I want you to know 
I was there. 

Senator Hatch. You would do well to pay more attention to what 
he had to say. 

[Laughter.] 

Senator Hatch. We have been hearing more and more about 
charitable choice or faith-based solutions over the past several 
years. Of course, it was a policy endorsed wholeheartedly during 
the presidential campaign by both President Bush and former Vice 
President A1 Gore. 

Numerous faith-based groups and religious leaders have em- 
braced the notion that sectarian groups should be allowed to com- 
peted on the merits for funding to administer secular services to 
the American public, if they can demonstrate that they meet the 
requirements provided in the programs. 

Moreover, the American public overwhelmingly favors allowing 
faith-based groups to have the opportunity to provide social serv- 
ices to those in need. Although I have been one who is somewhat 
skeptical of the polls and polling data, it is interesting to note that 
according to a recent poll conducted by the independent Pew Re- 
search Center, 75 percent of the American public supports the con- 
cept of faith-based funding, while only 21 percent oppose it. 

The Pew poll also found that the majority of both Republicans 
and Democrats strongly favored allowing churches and religious in- 
stitutions to apply for Federal grants to provide services to the 
needy. Thus, this broad support for charitable choice crosses party 
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lines and ideological differences, and the composition of our panel- 
ists today reflects this. 

While Americans understand the need for faith-based programs, 
there are some who have raised concerns concerning the constitu- 
tionality of allowing faith-based groups to receive Government 
funds. But let’s be clear about one thing: this issue has not been 
a partisan matter to date. Since 1996, charitable choice legislation 
has received bipartisan support from both Houses of Congress, as 
well as from the Clinton administration. These laws have allowed 
faith-based providers to compete for Federal grants to provide serv- 
ices such as job training and drug rehabilitation. Indeed, religious 
charities currently receive about $3 billion each year in Federal 
funds to administer certain social services. 

President Bush has made the increased involvement of faith- 
based organizations to address some of our social problems a pri- 
ority. Indeed, he created an Office of Faith-Based Services within 
the White House to give these bipartisan programs a higher profile. 

The current debate centers around whether it is appropriate to 
remove restrictions from existing funding streams to allow more 
groups to help those who need help themselves. I believe that after 
careful consideration of all the various concerns, Americans who 
are most in need will benefit greatly from building further on our 
charitable choice programs, which President Clinton also sup- 
ported. 

A couple of months ago I, along with Senators Leahy, Biden and 
others, introduced the bipartisan S. 304, the Drug Abuse Edu- 
cation, Prevention, and Treatment Act of 2001 to shore up our Na- 
tional commitment to the demand reduction component of our Na- 
tional drug control strategy, which was mentioned by Senator 
Leahy. 

We introduced this legislation because we know that in order to 
reduce effectively drug abuse in America, we need to increase the 
resources we devote to prevent people from using drugs in the first 
place and also break the cycle of addiction for those whose lives are 
devalued and consumed by these substances. It only seemed appro- 
priate in expanding prevention and treatment programs that we 
tap every resource available to carry out these important services, 
and it only seemed logical to tap the resources faith-based pro- 
viders can offer. 

To achieve this goal, S. 304 includes charitable choice provisions 
that require the Government to consider, on the same basis as 
other non-governmental organizations, faith-based organizations 
for providing the drug prevention and treatment assistance under 
the programs authorized by the bill. This provision is virtually 
identical to provisions in other Federal programs that are currently 
the law of the land. 

Now, I know that at the time we introduced S. 304 Senator 
Leahy and others had some concerns and questions about the char- 
itable choice provisions and wanted to explore the legal issues fur- 
ther. That is why we are here today. I continue to remain com- 
mitted to working with my good friend to address any concerns 
within this very important bill. This hearing will enable us to ex- 
amine some of the possible concerns and hopefully develop an- 
swers, where needed. 
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Charitable choice has its critics. Some have argued that it vio- 
lates the Establishment Clause of the First Amendment, while oth- 
ers have argued that rampant discrimination would occur as a re- 
sult of charitable choice. Still others complain that religious organi- 
zations will become dependent on the Federal Government and lose 
their religious independence if they vie for Government grants. 
There are all valid concerns, and we hope to air them out and ad- 
dress them with the help of our witnesses today. 

I believe all of our witnesses here today would agree with me 
that we need to do more to ensure that everyone who is in need 
of a helping hand, whether that be drug treatment, a hot lunch, lit- 
eracy tutoring, or spiritual guidance, can simply reach out and that 
hand will be there. 

The bipartisan and, in the words of some, “revolutionary’ S. 304 
is a step in that direction. It offers promise to those who are ad- 
dicted to drugs, who are some of our Nation’s most destitute citi- 
zens. I am proud to say that since its introduction, numerous orga- 
nizations, political officials, and concerned Americans have con- 
tacted the Committee to praise the bill. 

At a press conference held prior to introducing the bill, preven- 
tion and treatment experts, standing beside law enforcement offi- 
cials, regardless of party affiliation, spoke in unison about how the 
various prevention and treatment components of this bill will help 
to lower drug abuse in America. 

S. 304 bespeaks our commitment to do more to prevent and treat 
substance abuse. Such efforts, it is safe to say, will prove worth- 
while, Let me just emphasize, however, that while this legislation 
will prove enormously helpful, it is not a cure-all. Parents, grand- 
parents, priests, pastors, rabbis, teachers, sports heroes, celebrities, 
and everyone else involved in a child’s life needs to take an active 
role in educating our children about the dangers of drugs. 

Drug abuse lmows no boundaries. It doesn’t discriminate on the 
basis of gender, race, age, or class. It is truly an equal opportunity 
destroyer, and unless children are given the knowledge and truth 
of how drugs will ruin their health and future, they are vulnerable 
to the lies of those who are peddling drugs. That is why it is so 
important that we enlist everyone, including faith-based groups, in 
the fight to save our children. 

The fact is there is no simple answer to the problem of drug 
abuse. We all must step up our efforts to do everything we can to 
decrease the odds that our youth will fall prey to drug abuse and 
increase the odds that they will live healthy, productive lives. 

All of our panelists who work with children understand the piv- 
otal role responsible, caring adults can play in the lives of at-risk 
children. Allowing faith-based providers the opportunity to reach 
more of these children will result in less children falling prey to 
drugs and more children succeeding in life. 

So I look forward to hearing our panelists’ suggestions, based on 
their own experience and expertise, about what works, what 
doesn’t, and what can be done. In particular, I am interested in lis- 
tening to any suggestions that you may have for improving this 
legislation. That is important, as well. 

I appreciate those who are here from Congress, and welcome 
both of you to the Committee today and welcome all of the other 
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witnesses. This ought to be a very good hearing and we ought to 
learn a lot about what we should be doing in this area. 

So thank you, Mr. Chairman. I appreciate it. 

Chairman Leahy. Well, I thank you. 

We have Senator Santorum, of Pennsylvania, and Congressman 
Bobby Scott, of Virginia, here. I will start with Senator Santorum. 
I would indicate that I think the Senate goes in at 11:00. I am 
going to have to be on the floor at that time. I think we have a 
vote thereafter, but I would hope to keep the Committee going. 

I would also note, as I said earlier, because people had asked 
what the schedules might be, I intend to begin nomination hear- 
ings for the judiciary certainly within a week or so of the time we 
are reorganized. I had the opportunity to conduct a large number 
of the hearings in President Reagan’s last 2 years of office and a 
number of the hearings in the normal rotation of members during 
former President Bush’s presidency. 

I mention that because I read that a leading member of the Re- 
public Party’s leadership said that Senator Leahy has given no in- 
dication of being at all bipartisan. I would note that we have not 
had any hearings on judges yet this year. I intend to have them 
within two weeks of the time we organize. I would also note that 
of the ones I chaired before, I think I ended up voting for 98 or 99 
percent of them. But for newer members of the Senate who might 
not have known my record, I would pass that on. 

Senator Santorum, we are delighted to have you here. 

STATEMENT OF HON. RICK SANTORUM, A U.S. SENATOR FROM 
THE STATE OF PENNSYLVANIA 

Senator Santorum. Thank you, Mr. Chairman. I am glad to hear 
those words. 

Let me first congratulate you and Senator Hatch for introducing 
S. 304, and I would like to just sort of move into the two major 
areas of discussion of the President’s initiative. 

One is what I refer to as beneficiary choice; others term it chari- 
table choice. I choose to call it beneficiary choice because what this 
provision does is actually gives beneficiaries the opportunity to 
choose between a secular program and a faith-based program. The 
requirements in the laws that have passed to date require that 
there is a secular alternative available as a prerequisite to having 
a faith-based alternative. 

i So there can never be a situation where someone is receiving 

! Government funds or Government grants and it is a faith-based or- 

ganization and they are the only one who is a recipient of Govern- 
ment grants for that particular purpose. So we understand that 
what we are talking about here is giving people the opportunity to 
choose between two different types of treatment with respect to 
government-funded programs. 

I just want to bring you up to date on sort of where we are now. 
Right now, with the existing statutory authority, the White House 
can move forward in the area of discretionary grants to faith-based 
organizations where faith-based organizations are sort of in play 
and where they get involved in provision of services. 

About 75 percent of the money that is available for the poor in 
discretionary grants is already covered by the previous legislation 
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we passed. The biggest chunk of that is obviously TANF. What we 
are talking about expanding is actually a very small part of money 
relative to what is already in law that we can already act upon. 

One is in the area of what you are addressing here today, which 
is in the area of juveniles and drug abuse and juvenile justice, and 
the other is in the area of housing and allowing faith-based organi- 
zations to be more involved in housing. 

But what is happening and I think what has gone underreported 
is that the administration is already implementing charitable 
choice or beneficiary choice in a very aggressive way throughout 
the agencies. There are five agencies that now have directors in the 
agencies that are working, and they are working with Governors to 
promote charitable choice or beneficiary choice at the State level in 
a variety of programs that the State administers for the Federal 
Government. 

The other thing that I wanted to stress in response to Senator 
Leahy’s concerns is what problem are we trying to fix with bene- 
ficiary choice. That is a good question because, as Senator Leahy 
mentioned, there are lots of faith-based organizations that receive 
Government funds today. And he mentioned some of them, but 
what he mentioned, and I think it is really the case in point, are 
large, denominational churches that have access to Federal dollars, 
Catholic Charities being one, Lutheran Social Services another. 
But there are a variety of others that freely access Federal funds 
under conditions that they find acceptable. 

The organizations that do not access these funds are smaller, 
most non-denominational, or small, denominational churches who 
do not have the infrastructure to go out and interact with the Gov- 
ernment, with all the rules and regulations that are required under 
that. 

So what we have ended up doing with previous charitable choice 
or just previous Government funding is in a sense discriminate 
against these small, non-denominational churches, primarily in the 
minority community, primarily in the African-American community 
and in the emerging Latino community. So a lot of these churches 
simply don’t have the wherewithal or the network to be able to 
function in the area of communicating with the Government. What 
this provision tries to do is, in fact, create an opportunity for these 
organizations to reach in. 

Now, one of the things that was asked was what do you think 
we can do to improve some of the concerns that people have with 
Government funds going to faith-based organizations or going to 
churches or synagogues or mosques. What are the concerns we 
have with the violation of the Establishment Clause? How can we 
deal with the concerns of Title VII, which is discrimination in hir- 
ing? 

Well, a couple of things. First off, one suggestion I would make — 
and this is something that Senator Lieberman and I have been 
working on, and, as you know, he is the cosponsor of one of the 
bills I am going to talk about today and he has been a strong sup- 
porter of charitable choice in the past — is that we could require a 
new requirement that instead of funding any organization that 
goes out there and provides social services that we require church- 
es to set up a separate 501(c)(3) as a way for them to receive funds. 
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Instead of funding directly churches, if there is a concern about 
direct funding of churches, and that is a concern particularly when 
it conies to some of the smaller churches that may be eligible — it 
is not concern for Catholic Charities because you don’t fund the 
Catholic Church; you fund a separate 501(c)(3). We may have that 
as a requirement that may allay some of the fears of direct funding 
of churches, and it is something that certainly I would be amenable 
to as an additional provision of the charitable choice laws. 

On the other concern about hiring, I would just suggest that 
there has been a blanket exemption for faith-based organizations 
to the civil rights requirement under Title VII. That has been 
upheld by the Supreme Court. To say this is unprecedented, I am 
not too sure is necessarily accurate. It is, in fact, the precedent of 
the Court that permits discrimination. 

We are concerned, I understand, now that we are going to be giv- 
ing Government dollars to faith-based organizations that may be 
discriminatory. We give Government dollars now to faith-based or- 
ganizations that, quote, “may be discriminatory.” We provide for all 
of these organizations a charitable deduction. So you can give tax 
dollars to these supposedly bigoted organizations, and so we sup- 
port them right now with Government dollars. 

As Senator Leahy has mentioned before, there are a lot of organi- 
zations now, faith-based in nature, that receive Government funds. 
There are a lot of faith-based hospitals that receive Government 
funds, schools and educational institutions that receive Govern- 
ment funds, all of whom now have exemptions from these hiring 
requirements. 

Again, if we are focused on where this initiative is focused on, 
it is focused primarily on smaller, non-denominational churches or 
smaller denominational churches principally in poor, minority 
areas. To bring this up in this context, you know, I just question 
whether that is really a concern or whether this is sort of trying 
to grasp at straws to find a problem where one has really not ex- 
isted in the past. 

So I think there are adequate safeguards in place. This is some- 
thing that we have been doing for quite some time, and I am hope- 
ful that we can move forward to further expand it. Again, I am 
willing, as I think I mentioned today, to look at ways to provide 
some additional safeguards to make sure that we don’t get into the 
situation that we are directly funding churches and church out- 
reach and proselytization, which I don’t think anybody has the in- 
tention of doing. We want to fund services. That is what the object 
of charitable choice is all about, is to provide services to people, not 
to promote particular religious organizations. 

Finally, the second provision that is in the President’s initiative 
which I think is vitally important is having to do with charitable 
giving. This has broad bipartisan support. We have introduced a 
bill, Senator Lieberman and I, that provides non-itemizers, people 
who do not fill out the long form, the ability to deduct charitable 
donations above $500. The reason we use $500 is because in the 
standard deduction on the short form, there is an assumption of 
$500 of charitable giving. So above $500 would be eligible, on the 
short form, to be able to deduct. 
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One of the concerns Senator Lealiy with the death tax repeal is 
the reduction in charitable giving. This would be more than com- 
pensate for any potential reduction in the amount of charitable giv- 
ing, to provide this incentive for people who do not fill out the long 
form. Seventy percent of filers fill out the short form. This would 
provide an incentive to do so. We also have provisions having to do 
with IRA rollovers. 

Chairman Leahy. Your point is that people will give charitable 
contributions that they don’t have to itemize or have to establish 
that they gave in greater amounts than people who planning es- 
tates do in laying out specific items that are going to then be au- 
dited by the IRS? Now, that is faith-based. That is faith-based, I 
want to tell you right now. That is faith-based giving, faith that 
they will do it, but that is okay. 

Senator Santorum. We all are subject to potential audit from 
our deductions that we take, but this is an opportunity for those 
who right now do not have the opportunity to get any tax benefits 
from charitable giving. 

What I have found, at least, is that particularly in a lot of the 
churches that I go to in the inner city a lot of people there are very, 
very generous and give an enormous percentage of their income rel- 
ative to most people to their churches and don’t really get any tax 
benefit for doing so. I think this would encourage that and help 
that along. 

There are a couple of other provisions that are mentioned in 
there. I don’t want to take up any more of your time. You have 
been gracious with our time and I appreciate it. 

Chairman Leahy. Thank you, Senator. 

Congressman Scott, you and I have discussed this whole thing at 
length before and I appreciate your coming over. I know that you 
have got all kinds of tugs on your time over on the House side. I 
also know that Senator Santorum does, too, so obviously either one 
of you feel free to go whenever you want. 

Congressman Scott, thank you for coming over here and thank 
you for appearing before us. 

STATEMENT OF HON. ROBERT C. SCOTT, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF VIRGINIA 

Representative Scott. Thank you, Chairman Leahy, Ranking 
Member Hatch, and other members of the Committee. I am pleased 
to have the opportunity to appear before you to discuss my con- 
cerns regarding charitable choice. 

Religiously affiliated organizations, as it has been mentioned — 
Catholic Charities, Lutheran Services, Jewish Federations, and a 
vast array of other organizations — now sponsor Government pro- 
grams. Contrary to President Bush’s assertions, I am unaware of 
anyone who opposes these organizations operating public programs 
and providing services. 

They are handed like all other private organizations are funded. 
They are prohibited from using taxpayer money to advance their 
religious beliefs and they are subject to civil rights laws. Charitable 
choice, however, seeks to alter this longstanding relationship be- 
tween church and state by allowing sponsors of federally-funded 
programs to advance their religious beliefs during the programs 
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and by allowing religious discrimination in employment paid for 
with Federal dollars. 

Now, just as an aside, for the smaller organizations, the smaller 
churches, there is no help in charitable choice for those organiza- 
tions. They are going to have the same problems that any small 
neighborhood organization has, a civic organization. They don’t 
have the board structure, they don’t have the accounting. They are 
not going to be able to withstand an audit. They don’t have grant- 
writers. Those same problems are going to occur for any small or- 
ganization. 

Charitable choice does two things. It allows proselytization dur- 
ing the program and it allows employment discrimination with 
Federal funds. Now, we can’t intelligently discuss the pros and cons 
of charitable choice until we get a straight answer to one funda- 
mental question, and that is are we funding the faith or not. In a 
recent commencement address the President said, “Government 
should never fund the teaching of faith, but it should support the 
good works of the faithful.” 

Furthermore, the legislation itself prohibits Federal funds from 
being used to pay for proselytization. But if the Government is, in 
fact, not funding the faith, then there is no need to discuss the 
preservation of the religious character of the sponsoring organiza- 
tion. There is no need for a separate secular service elsewhere. 
There is no need to provide for employment discrimination. In fact, 
there is no need for charitable choice. If the Government is not 
funding the faith, the organization can receive funds just as Catho- 
lic Charities does now without charitable choice. 

Contrary to the President’s assertions, this morning’s Wash- 
ington Post cites the founder of Habitat for Humanity saying that 
his organization is thriving under the present law. Unfortunately, 
the provisions in charitable choice guaranteeing the right to retain 
the religious character of the sponsor also guarantees that the pro- 
gram will promote religious views. 

The prohibition against using Federal funds for proselytization 
does not prevent volunteers from taking advantage of the captured 
audience and converting the Federal program into a virtual wor- 
ship service. Furthermore, many supporters of charitable choice ac- 
knowledge that the religious experience is exactly what is being 
funded. 

At a forum a few months ago my friend, Senator Santorum, criti- 
cized me for not recognizing that with some drug rehabilitation 
programs religion is a methodology. At recent hearings, sponsors 
have explained that their programs are successful because of the 
religious nature of the program. So if the faith is being funded, we 
need to candidly express the Establishment Clause implications of 
having Government officials pick and choose between which reli- 
gion will have its faith advanced during a government-funded pro- 
gram. So you have to answer the question, are you funding the 
faith or not. If not, you don’t need charitable choice. And if so, ad- 
dress the Establishment Clause of the First Amendment. 

There is another important policy question that has to be ad- 
dressed, and that is should we allow employment discrimination in 
federally -funded programs. Now, the Ranking Member, Mr. Hatch, 
cited the Pew poll to show that people support faith-based funding. 




15 



That same poll said that 78 percent opposed discrimination in hir- 
ing, that same poll. Now, when you are talking Constitution, I 
think you get off base by citing polls, but if you are going to cite 
the poll, let’s cite the whole thing. Seventy-eight percent opposed 
discrimination in employment. 

Discrimination in employment is not unprecedented in America. 
There was a time when some Americans, because of their religion, 
were not considered qualified for certain jobs. In fact, before 1960 
it was thought that a Catholic could not be elected President. Be- 
fore the civil rights laws of the 1960’s, people of certain religions 
routinely suffered invidious discrimination when they sought em- 
ployment. 

Sixty years ago this month, President Roosevelt established the 
principle in an executive order that you cannot discriminate in 
Government defense contracts on the basis of race, religion, color, 
or national origin. And the civil rights law of the 1960’s outlawed 
schemes which allowed job applicants to be rejected solely because 
of their religious beliefs. 

Some of us are frankly shocked that we would be even having 
a debate over whether sponsors of Federal programs can discrimi- 
nate in hiring. But then we remember that the passage of the civil 
rights laws in the 1960’s was not unanimous, and it is clear that 
we are now using charitable choice to re-debate the passage of 
basic anti-discrimination laws. 

Mr. Chairman, I believe that publicly financed employment dis- 
crimination was wrong in the 1960’s and it is still wrong. Some 
have suggested that organizations should be able to discriminate in 
employment to select employees who share their vision and philos- 
ophy. Under present law, you can discriminate on just about any- 
thing you want, but because of our sorry history of discrimination 
against certain Americans, we have had to establish protected 
classes. Under Title VII, you cannot discriminate against an indi- 
vidual based on race, sex, national origin, or religion. 

The current exemption under Title VII for religious organizations 
is a common-sense exemption, but that exemption is intended to 
apply to the use of the funds of the religious organization. It was 
never expected to apply to the use of Federal funds. 

In addition to the insulting prospect that otherwise qualified in- 
dividuals might be denied employment solely because of their race, 
there are other civil rights implications in terms of gender and race 
that have to be considered. 

Courts have read a constitutionally-based ministerial exception 
into Title VII that excludes some employment decisions by religious 
organizations from all provisions of Title VII, allowing discrimina- 
tion on race, gender, and everything else. It is unclear how the 
ministerial exception would affect civil rights applicants under 
charitable choice. Other witnesses will discuss the shortcomings of 
Title VI in addressing that issue. 

Some suggest charitable choice is no different from present law 
which allows religiously-affiliated hospitals and colleges to receive 
public funds and then discriminate in some of their high-level posi- 
tions. The courts in those cases have distinguished cases involving 
indirect benefits, like a college student choosing where to go with 
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his Pell grant, from a direct benefit where the Government pro- 
vides a direct contract for services. 

Now, if charitable choice were a voucher program where the drug 
addict would select the program he is going to participate in, rather 
than a grant program where the Government selects the program, 
the analysis might be different. But there is no question that there 
should be no discrimination in programs selected by the Govern- 
ment to provide those services. 

Charitable choice therefore represents an historic reversal of dec- 
ades of progress in civil rights enforcement. The President and sup- 
ports of charitable choice have promised to invest resources in our 
inner cities, but it is insulting to suggest that we can’t get those 
investments unless we turn the clock back on civil rights. There- 
fore, the faith-based initiative should not proceed without strong 
civil rights protections. 

Mr. Chairman, there are other problems with it. You have men- 
tioned licensing. That is one. There are other problems with the 
Establishment Clause and discrimination. I think those are the two 
major ones. 

Let me just say one final thing. We have talked about the 
present laws that have been passed and enacted. The Committee 
ought to review the signing statements when President Clinton 
signed those bills. He stated, in signing, that he was signing them 
with the interpretation under the Establishment Clause which spe- 
cifically rules unconstitutional most of what they are trying to do 
under charitable choice. It is interesting that there has been, under 
the Clinton administration, no funding of the pervasively sectarian 
organizations because that is a direct affront to the Establishment 
Clause. 

I thank you for holding the hearing, Mr. Chairman and Mr. 
Hatch, and thank you for your courtesy in allowing me to partici- 
pate. 

Chairman Leahy. Thank you very much. 

Senator Hatch. Could I make one comment? 

Chairman Leahy. Of course. 

Senator Hatch. Representative Scott, you mentioned in your tes- 
timony that the charitable choice legislation would permit religious 
groups to advance their religion during the provision of govern- 
ment-funded social services. 

I would just like to clarify that the charitable choice legislation 
that we have drafted specifically prohibits religious organizations 
from using funds for, quote, “sectarian worship, instruction, or 
proselytization,” unquote. 

The law that exists today was enacted during Lyndon Johnson’s 
tenure and does permit religious discrimination based upon valid 
religious reasons. Both the Democrat Senate and Democrat House 
of Representatives at the time passed that legislation. 

I wanted to make it clear that our bill specifically prohibits reli- 
gious organizations from using funds for worship or proselytization 
or particular indoctrination or anything like that. 

Representative Scott. Well, Mr. Hatch, in my remarks I pointed 
out that although that prohibition is there, there is nothing to pro- 
hibit volunteers from coming over and capturing the program and 
converting it into a worship service. 
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Now, if it is the position that those words are to prohibit not only 
the Federal funds to be used for proselytization but also the pro- 
gram through volunteers or otherwise being converted into a reli- 
gious program, then you don’t need charitable choice. 

I would also point out that the civil rights exception with Title 
VII was in the expectation that that would be church money that 
you would be using, not Federal money, in hiring. The church can 
hire whatever the church or religious organization wants, but with 
Federal funds I think, according to the poll that you cited, 78 per- 
cent of the people would oppose using Federal funds in a discrimi- 
natory fashion. 

Senator Hatch. Well, I would also accept that with regard to 
personal religious beliefs. I mean, I think the civil rights law is ba- 
sically pretty clear on that. 

Representative Scott. Not with Federal money. 

Senator Santorum. They didn’t differentiate. You are projecting 
that they differentiated in the case and they did not do so in that 
case. 

Senator Hatch. That is right. 

Representative Scott. Well, they didn’t differentiate because 
there was no expectation that you would ever fund pervasively sec- 
tarian organizations. 

Senator Santorum. You are making an assumption of what the 
court is saying without any backing to say that. 

Senator Hatch. Well, we are not doing that here. 

Chairman Leahy. Well, I think the Congressman raises a valid 
point. The Senator may disagree with it, but I think it is still one 
of the things this Committee is going to have to wrestle with and 
I think that is something both of you would agree on. 

I am going to submit for the record a number of items. Of course, 
we will leave the record open for a week for submissions and ques- 
tions. 

If there are no questions of either of these members, I want to 
excuse them. 

Senator Brownback. Mr. Chairman? 

Chairman Leahy. Senator Brownback? 

Senator Brownback. I don’t have any particular questions for 
these members, but because there is still some question about how 
we are organized, I would like to ask unanimous consent that my 
opening statement be included in the record, as I went on the Com- 
mittee this term in Congress and I know there is a question about 
how things are organized now. 

Senator Biden. You mean you want it in before you get knocked 
off the Committee? 

Senator Brownback. That is correct. 

[Laughter.] 

Chairman Leahy. Sam, we want you on the Committee. 

Let me do this just so there won’t be any precedential thing, and 
I mentioned this before you came in. This hearing had been noticed 
by Senator Hatch earlier. 

Senator Hatch. At your request. 

Chairman Leahy. He had wanted to have it at a different time 
and had to change it because of me. Obviously, with that and with 




the history of accommodation between the two of us, I went for- 
ward with the hearing. 

Let’s do it this way. By consent, anybody who was a member of 
the Committee last week, and I hope will be on it in the future, 
can feel free to submit statements and questions and participate in 
this. 

Just so people will understand the precedent, we made an excep- 
tion for this hearing, my courtesy to Senator Hatch and his cour- 
tesy to me earlier on the scheduling. Again, as I said, while we 
have not held judicial confirmation hearings yet this year, for a 
number of reasons, we will begin those within two weeks of the 
time of reorganization, and I would hope even less than two weeks, 
but I just don’t know how the paperwork moves around. So this 
will probably be the only hearing we will do until that. 

Obviously, the Senator has had probably as much an interest in 
this as anybody in the Senate and should have a right to get his 
questions in. 

Gentlemen, thank you very much for being here. Well, could you 
hold just a moment? I am sorry. 

Senator Biden. If I could just ask a few questions of our col- 
leagues? 

Chairman Leahy. Yes, go ahead. 

Senator Beden. Bobby, can you wait just for a second? I won’t 
take much of your time. 

Mr. Chairman, I would ask unanimous consent that my opening 
statement be placed in the record as if read. 

Chairman Leahy. Without objection. 

Senator Biden. There is an old expression that was revived when 
Ronald Reagan was President, which is “if it ain’t broke, don’t fix 
it,” and I am not sure that we are going to break something that 
is fixed here. I am not sure, I just simply don’t know. 

I would like you both to answer just two questions, and I am not 
going to talk about the Establishment Clause or the constitutional 
issues for the moment, but I acknowledge they are issues that have 
to be resolved. 

When we are talking about, as you do, Senator Santorum, the 
need to get to much smaller faith-based organizations that don’t 
have the infrastructure to compete for Government funding, can 
you tell me whether or not you are assuming that they will have 
to meet the same standards relative to competence, capability, et 
cetera, to be able to get the money? 

Senator Santorum. They are going to have to compete for this 
funding like anybody else. 

I was just in Pittsburgh earlier this week and we had something 
that we have never done in Pittsburgh all as a result of this discus- 
sion on the faith-based initiative, which is a bunch of the small, de- 
nominational churches got together with the Catholic Church and 
with other churches in the Pittsburgh community and they formed 
a consortium to take advantage of what they see now as a more 
receptive Government toward their institutions and their min- 
istries in these small co mmuni ties. 

I talked to the bishop in Pittsburgh about this several months 
ago and encouraged him to move forward with this. The Catholic 
Church has a great — I mean, as far as technical assistance is con- 
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cerned, they have been doing it for a long time; they know how to 
do it and they do it well. What they are going to do is provide some 
technical assistance to some of these churches which heretofore 
have not participated. 

All of these churches are now willing to come forward because 
they see a less hostile Government toward what they do. Now, that 
doesn’t necessarily mean that the Government won’t say to them, 
well, we don’t particularly want to fund what particularly you do, 
because there may be some things that the Government may not 
be willing to fund. 

Senator Biden. Well, let me get to one place that I know a lot 
about substantively. There is a lot I don’t know, as is obvious, but 
one of the things I do know a fair amount about just from doing 
it for so many years is the drug treatment area. 

I know you are not a spokesman for the administration, but you 
are very involved in this. Based on your statement, which I 
thought was very clear explaining where we were now, can you tell 
me whether the administration definitely supports medical-based 
treatment for drug abuse; that it wouldn’t support funding that did 
not meet basic medical standards? 

Senator SANTORUM. I am not a spokesman for the administration 
on this and, as you know, we have an expansion already with, I 
guess, the bill that was signed in December that gets into drug and 
alcohol treatment. 

I would suspect that the agency in charge, which I assume in 
this case would be the Department of Health and Human Services, 
would have certain criteria that organizations would have to be 
competent in to be eligible to receive those funds, and I don’t be- 
lieve they will waive those criteria for this program. 

Senator Biden. Would you oppose language in legislation requir- 
ing that in these beneficial choice, as you call it, or charitable 
choice programs the personnel administering the program be li- 
censed and certified under whatever the State or Federal law is? 

Senator Santorum. I think those are things that we certainly 
can work on. Obviously, one of the concerns on any of these treat- 
ments is to make sure that we don’t create so many limitations on 
these programs that they can’t be effective. 

But I would agree with this: there are certain things, there are 
certain base requirements — 

Senator Biden. Basic threshold requirements. 

Senator Santorum. — basic things that we should adhere to, and 
we shouldn’t change them simply because it is a faith-based organi- 
zation. 

Senator Biden. Good. Again, let me give you just one example 
because I want to make sure I understand this. For example, let’s 
assume there is a day care facility provided by a faith-based orga- 
nization under the new legislation. I assume you would be arguing 
that in order to receive this funding, they would have to adhere to 
basic requirements — smoke detectors, emergency doors, all those 
basic things. 

Senator Santorum. All the requirements that are going to be re- 
quired of secular organizations should be similarly required of any- 
body competing for these funds. 
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Senator Biden. Lastly — and I appreciate the time — Congressman 
Scott, I thought quite frankly your constitutional analysis was 
right on the button in terms of the distinction between indirect and 
direct aid. 

What I would like to ask you is if you could only pick one con- 
cern, what is the single most serious concern you have? It may be 
an unfair question because they may be of equal consequence to 
you. 

Representative Scott. Part of the concern is— I think you started 
off with if it is not broke, don’t fix it — what are we trying to fix. 
Why are you providing discrimination? I think that is the most of- 
fensive, and according to the poll that was cited— and I hate citing 
polls particularly when you are talking about the Constitution be- 
cause it doesn’t work in a constitutional analysis, but 78 percent 
don’t agree with that. 

Charitable choice doesn’t help the small organization. They have 
still got to go and get the grant. They have got to write the grant. 
They are going to be audited. They have to perform. Small organi- 
zations have the same problems, and the technical assistance can 
be done under present law. The outreach, the attitude, that can be 
done under present law. What charitable choice does is you can 
proselytize during the program. You can have a religious message 
and you can discriminate based on religion. 

Senator Biden. Is it only on religion? That is not insignificant, 
but is it only an ability to discriminate based on religion? 

Representative Scott. My view is that the ministerial exception 
probably allows racial discrimination, too. There will be others who 
will speak to that. Furthermore, I have never seen a church sued 
for racial discrimination in hiring. In one State, maybe once a year 
you might, but with all of the hiring decisions made by all of the 
churches, the suggestion that there is no discrimination out there 
is ridiculous. 

Senator Biden. Can Catholic Charities now, which sets up a 
501(c)(3) in order to be able to receive Government funding — if ei- 
ther of you would answer this question, can they say that no one 
can work for Catholic Charities who is not a Roman Catholic? Are 
they able to say that now? 

Senator Santorum. They don’t say that. 

Senator Biden. I know they don’t say that. I am just trying to 
ask the question. Well, let’s say a 501(c)(3) program set up by the 
Lutheran Church for housing. In my State, the Lutheran Church 
has done more to provide housing for the elderly than any organi- 
zation in my State. 

Legally, as it stands now, can they say that you cannot work the 
Lutheran 501(c)(3) program unless you are a Lutheran? They can 
say that about their church. 

Representative SCOTT. There are some positions possibly in 
Catholic Charities that you have to be Catholic, but those will not 
be paid for with Federal money. 

Senator Santorum. It is hard for me to answer that question be- 
cause I don’t know of any organization that makes that claim. 
What many will say is that people have to believe in certain things 
or have to have a certain approach that is consistent with their ap- 
proach, but that is no different than any other organization. 
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Senator Biden. With 12 years of Catholic education, I under- 
stand it. As a practicing Catholic, I understand it. As a guy who 
carries my rosary beads, I understand it. I have got that part; I un- 
derstand it. I am not asking whether Catholics discriminate. I want 
to know, can we? 

Representative Scott. I don’t know of any real estate agency 
that says they discriminate in renting, but if you send testers out 
there, the white will get the apartment and the black won’t. 

Senator Biden. I guess what I am trying to get at is there any 
distinction between the existing method by which religious-based 
organizations set up programs to aid and assist in the social service 
area, whether it is housing or drug rehab or whatever it happens 
to be — now, they are required to have a 501(c)(3) to do it and get 
Federal money. 

Is there any distinction between what the law requires now and 
what would be required if this legislation passed? 

Senator Santorum. No, there is no change. 

Representative Scott. Yes, there is a change. 

Senator Santorum. There is no change. 

Senator Biden. I want you to tell me why. 

Senator Santorum. There is nothing in any of these statutes 
that changes the Civil Rights Act. There is nothing in there. 

Representative Scott. Then we don’t need charitable choice if 
there is no change. 

Senator Santorum. But those are not amendments to the Civil 
Rights Act. 

Representative Scott. Well, then you say there is a change. If 
there is no change, you don’t need charitable choice. I am sug- 
gesting that there is a change, and the change is that the religious 
organization can take the Federal money and hire somebody with 
the Federal money and discriminate on the basis of religion, and 
possibly race, too, but certainly in the words of the legislation they 
can discriminate — 

Senator Santorum. With all due respect, that is not a question 
of hiring. That is a question of uses of Government funds, but it 
is not a question of Title VII. The issue of Title VII and hiring has 
nothing to do with what the organization uses the money for. It is 
whether they can hire or not. 

Senator Biden. Well, my time is up, and I made a wise decision 
in not deciding to chair this Committee. So I yield to the Senator 
from New York, who is temporarily chairing it, and I am getting 
the heck out of here and go pray on this. 

Senator Schumer. [presiding]. Well, thank you, and we are going 
to take a 15-minute break because of the interregnum passing of 
the baton on the floor which we want to be part of. 

I guess you are the Ranking Member as of 11:00. 

The Ranking Member wanted to make a brief statement and we 
will do that. 

Senator Hatch. Well, I just wanted to state for the record that 
at the request of Senator Biden, S. 304 requires that, quote, “Any 
program carried out with funds authorized under this Act shall be 
based on a program shown to be efficacious, and shall incorporate 
research-based principles of effective substance abuse treatment,” 
unquote. I just want to make that matter clear. 
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Senator Specter. Mr. Chairman, before we break, may I ask one 
question? 

Senator Schumer. Well, we really have to be on the floor. 

Senator Specter. Well, let me just make a very brief statement 
without articulating a question. 

Senator Schumer. The Senator from Pennsylvania is recognized. 

STATEMENT OF HON. ARLEN SPECTER, A U.S. SENATOR FROM 
THE STATE OF PENNSYLVANIA 

Senator Specter. I commend Senator Santorum and Congress- 
man Scott for their work here today. There may not be time for a 
response, but the concern that I have is the one on proselytizing. 
There are many complex issues on separation of church and state, 
and there isn’t time for a response now. 

I just want to welcome former mayor Wilson Goode, from Phila- 
delphia, who is here on panel three. This hearing has been set on 
about the toughest day of the year, if not the 20 years that I have 
been here. 

Thank you very much. 

Senator Schumer. I thank you. 

Representative Scott. Mr. Chairman, I can respond in a second. 

Senator Schumer. I would ask that the record be laid open for 
written responses for both the Senator from Pennsylvania and my 
good friend from Virginia. 

With that, we will resume at 11:20. 

[The Committee stood in recess from 11:03 a.m. to 11:41 a.m.] 

Senator Schumer. The hearing will come to order. I apologize to 
everybody. As you know, Senator Byrd was sworn in as President 
pro tern and that made Senator Daschle Majority Leader, and I 
thought that Senators should have the opportunity to be there to 
witness something that is historic and unique in American history, 
the passing of the baton in a peaceful way. So I apologize to every- 
body who had to wait. 

Our next witness is Mr. Carl H. Esbeck. Mr. Esbeck is senior 
counsel to the Deputy Attorney General at the Department of Jus- 
tice. He works in cooperation with the Office of Faith-Based and 
Community Initiatives at the White House. 

Mr. Esbeck, we appreciate your taking the time to be here. You 
have 5 minutes and the rest of your statement will be put in the 
record. 

STATEMENT OF CARL H. ESBECK, SENIOR COUNSEL TO THE 

DEPUTY ATTORNEY GENERAL, DEPARTMENT OF JUSTICE, 

WASHINGTON, D.C. 

Mr. Esbeck. Thank you, Chairman Schumer. 

I believe that we do have common ground in several respects. 
First, as we get into the legal issues, and indeed they are impor- 
tant, it is easy to forget that ultimately this is about people, and, 
of course, people who are poor and people who are needy, in par- 
ticular with chemical addictions. 

Faith-based groups are uniquely positioned to reach these hard- 
to-reach individuals for two reasons, I think. They have high access 
and high credibility. By high access I mean they are in these neigh- 
borhoods, they know these people. These are the people they run 
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into at the grocery stores and at the corner gas stations. But also 
they have high credibility with these people. They trust them, they 
know these leaders. They have had experience with them. Chari- 
table choice provides options. It would be foolish not to take advan- 
tage of these specially-situated faith-based organizations. 

Second, everyone here wants faith-based organizations to retain 
their full religious character. Neither side wants to give them fund- 
ing beyond their means without adequate technical assistance, and 
no one wants to silence what they call their prophetic voice, which 
is to say when they speak out and criticize Government. And no 
one wants them to become dependent on Government funding and 
thereby lose their religious moorings. 

That is why a good deal of the text of charitable choice is spent 
surrounding these organizations with autonomy protections. If they 
retain that autonomy or freedom, then they will be free to continue 
to do their good work. 

The third area of common ground: No one here wants to force re- 
ligion upon those who are receiving services, and the drafters of the 
bill take care of that. 

Fourth, there is continued, maybe growing interest in indirect 
forms of aid. That is sort of like the funding that we had through 
a GI bill. The interest, of course, is because there are then less con- 
stitutional restrictions on faith-based organizations. This ought to 
be pursued. 

And fifth, and last, no one wants to harm that venerable Amer- 
ican tradition, separation of church and state. But the choice here 
is not between church and state and something else. Instead, the 
debate is over what do you mean by separation. 

What charitable choice does is it shifts the focus. No longer is the 
focus on the organization and you ask, well, who are you, or how 
intensely religious are you. Instead, the question is what can you 
do; how can you restructure who you are so that you can operate 
within the statutory and constitutional parameters. If you are will- 
ing to do that, then you compete for funding the same as anyone 
else. 

Now, what does a program have to do in order to comport with 
the latest U.S. Supreme Court cases? First, there can be no Gov- 
ernment aid diverted to sectarian activity. Second, no one receiving 
welfare benefits can be compelled to participate in sectarian activi- 
ties. 

Charitable choice is not for every faith-based organization. No 
one has ever claimed otherwise. But for those faith-based organiza- 
tions who are willing and able to follow the rules, charitable choice 
provides another very valuable option for raising Americans out of 
poverty. 

Thank you, Mr. Chairman. 

[The prepared statement of Mr. Esbeck follows:! 

Statement of Carl H. Esbeck, Senior Counsel to the Deputy Attorney 
General, Department of Justice 

Introduction 

By letter of May 24, 2001, the Senate Judiciary Committee invited the views of 
the U.S. Department of Justice concerning statutory and constitutional issues raised 
by §701 (charitable choice) of S. -04, The Drug Abuse Education, Prevention, and 
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